Respondent's contentions lack merit.  Section 55.9-22 does
not require berms based on the inclination of a road.  It is
obvious on the record here that this portion of the roadway was
elevated 8 to 12 feet above the adjacent stream (Tr. 20, 21;
Exhibits Pi, P2, R2, R3, R4).  Accordingly, berms are required.

Respondent further contends that the roadway was flat;
therefore, no berms were necessary.  On this credibility issue I
credit Inspector Wilson's' testimony which is supported by the
photographs.  The evidence is rather clear that the road was
inclined. But in any event whether the road was inclined is not
relevant under the regulation.

In addition, the doctrine of res judicata cannot be invoked
because at no time did Judge Koutras adjudicate the issues of
whether respondent violated the berm standard on this stretch of
roadway.  The citations were issued for conditions that occurred
in 1980, in 1982 and in 1983.  Each violative condition was
abated.  Accordingly, in his decision on October 19, 1981, Judge
Koutras could not adjudicate conditions that did not occur until
1982 and later again in 1983.

Respondent further claims that MSHA's citations are barred
by the doctrine of collateral estoppel.

Virtually all of the evidence on this issue arises from the
letter forwarded to MSHA's counsel from respondent's counsel.
Subsequently, MSHA's counsel incorporated the letter in his
motion filed with Judge Koutras seeking approval of the settle-
ment (Exhibit J-l).  Other than in the modification of the 1980
citation, I note that MSHA's officials took no affirmative action
concerning what respondent now considers to be its agreement with
the Secretary.

At the outset we can agree that equitable estoppel is a rule
of justice which, in its proper field, prevails over all other
rules.  City of Chetopa v. Board of County Com'rs, 156 Kan 290,
133 P. 2d 174, 177 (1943).  Generally four elements must be
present to establish the defense of estoppel.  These are (1) the
party to be estoppel must know the facts; (2) he must intend that
his conduct shall be acted on or must so act that the party
asserting the estoppel has the right to believe it is so
intended; (3) the latter must be ignorant of the true facts; and
(4) he must rely on the former's conduct to his injury. United,
States y. Georgia Pacific Company, 421 P. 2d 92, 96, (1970),
(9th Cir.).  In this case elements (3) and (4) are not factually
present in this record.nts assigned
